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Secrion 63, Powers o Tve BoArp

“é?:,(l) For 116, purvoses oF Procosmnes Beroge e Bopre unper THis Aot o
CANY. gTHER }qmr1 1he. Bosry may —
(8) 6y sunmons signzp on BEHALF 0F TaE DoArD 8Y 4 nergeR oF THE Barmal L

REGUIRE ANY PERSpN TO FROpUCE ANY POCUMENT RELATING T ANY. MATTER

eeroRE THe Boarp ; OR.

(€) Reqwire ANy PERSON 70 FURNSH THE Boarp wiTH A WRITIEN ReFORT OR

WRITTEN INFORHATION IN ReELATIOR T0 ANY ASPect OF A MATTER Berdgfe

1
Tilg Bm@; op !

¢
b3, () A person wito—=
) HawiNG BEEN ULy SERVER wiTH A SUMHGNS, FAILS T ATEND BEFORE THE
#
Bonen, or raiLs o PROWCE BGCUMENTS, AS requireh gy THE SuMonsy OR

4
15 GUiLTY oF AN arRpeNCE,

X )
Maxtum penmry 15 35000 or IMPRISONMENT For 3 ronTHs,
Warson v. The Srare oF Sourn Ausrrauh L2010 SASCEC 69 (9. Decenser 2010)
t
pana. 23; fN 0 SHgﬂ.‘..WHERE THE 15%0E WAS THE RELEASK pF AN OFFENDER . Petiweh AT THE
- 7
(ooverenor.zs P:_Eﬁsum:, THE STATUTUORY SCHEME BORE CERTAIN SIMILAIRITIES TO THE
PROVISIONS Now UNDPER GQUESTION, THE PRISONER (oULl NOT BE RELEASED UNLESS THE
Governop wAS SATISFIED ON THe RecomHEnIATION OF THE Boary THAT THE PRISON ER
5 F 3 : 3 : rm 7S 394
WAS FIT To BE AT LIBERTY . 71He FELEVANT PROVISIGN is.Ser ouT v U/ SHEA aAr .
Rererr iNg 10 1mis siarorom schers, Hason C3J smo AT 389
The scuzme sor wiic 5, TTA PRovives 15 NoT UNFAMILIAR.
PARR.. 3‘!:.. ‘. BUT i 15 10 g Notep THar Mason T P NOT SUGLEST ANY LiMITATION oW
Thi SCOPE OF THE POWER OF THE DECISION MAKING AUTHORITY WHEN CONSIDERING THE
Re COMMENDATION WIIDE 10 1T, ... wHEN ONE MAS ReGarp 10 wiiar. Hasow CT sap A Lome
EARLIER IN His REASONC, WHERE i REFERREGD T0 THE ROLE of THE fogmgr ANP THE @vmﬂox
( -4 i e i
IN LoUNCIL W RELATION To FRISONERS. DETAINED AT THE éavgﬂﬂags..ﬁwwﬁg, 1€ 54

ar 389

| 1He making oF 4 pecision unper s. 772,



(Rer. 48)

PARA. 93: To MY MIND i WoULD BE SURPRISING 1F PARLAMENT Reserved To THE GoverNor A
DECISION WHETHER A LIFE SENTENCE PRISONER SHQULP BE RELEASED, IN CONTRAST To OTHER
PRISONERS A5 TO WHOM THE DECISION IS MADE BY THE Bog:zy} IF He bovernoR were To
EXZRCi5 ONLY A LIMITED POWER CONFINED BY THE FAcr THAT THE Boaro Hap reconmenpep
RELEASE,

PARA, 8‘7: THe VESTING of THE Fower i tie GoverNor I Couuou,? ACTING on ADVICE FRROH
1HE Exccorive Councie THAT wit HAvE BeeN BACKED BY A Casiner DECISION ; SUGGETS
THAT FARLMHENT TOOK THE ViEw THAT A DECISION oF THIS [KIND WAS SUFFICIENTLY
SENSITIVE 1O WARRANT CONFERRING THE DECISION HAKING FOWER ON A PoUTICAL Ropy LIKG
10e Loverior N C;GW-‘UL.

PaRA. 0: As I HAve Smp? THERE 15 CooP REASON 10 THINK THAT THe PoWER 10 MAKE ThE
Pecision 10 RELEASE 15 VESTED IN THE Governor BECAUSE OF THE NATURE OF THE Mcrsmuj
THE RELEASE OF A PRISONER SENTENCED To LIFE IMPRISONHMENT BEING OF PARTICULAR
SensiTITY.  THE CONFERRAL OF THE PowsR on THE Governor i CouNcil NEcEsARILY
EXFPoSes THE DeCisioN To POLITICAL SCRUTINY, IN A MANNER N WHICH A PécisioN BY
THE qurzp OR A COURT CANNOT Be EXPOseD TO SCRUTINY, THrs ALSO SPG6ESTS THAT THE
Governor WAS INTENDED 1o BE THE EFFECTIVE DECISIoN MAKER, MAKING. H1S ouN
ASSESSMENT QF WHAT THE PUBLIC INTEREST REQUIRES, ANp EEEESES EXPOSING THE ADVICE
BAse? oN A CABINET PECISION To POLTICAL SCRUINY,

mpa. 12[: Ttmzrz IS ALSQ AN RSFECT OF THIS CASE THAT WARRANTS A FURTHER COMHENTs ov« 7;
HY MINp, IF THERE IS AN OBLIGATION 10 Givg REASONS, IT Scetts NECESSARY 10 SAY THAT
THE 0BLIGATION ARISES BECAUSE 1T 1S NOT CLEARLY EXCLUDEP EBY THE CSﬁ} AND  BECAUSE
OF THE NATURE OF THE DECISioN THAT THE Gwmﬂm MAKES ¢ !F THAT 15 THE APPRopR\Ne
REASONING, THEN IN ALL CASES UNDGR . L7(7) o rhe CSA, 1He bovernor musr PRoving
REASONS FOR REFUSING To RELEASE A PRISONER. Dur v wis sugrissions Mr Meap
SEEMS T0 ATTACIH SOME WELBHT Td THE CIRCUMSTANCE THAT THE QayszNOR’S PeCISion
WAS ONE OF A SERIEZS OF DECISIONS TO THE $AME EFFECT.

PaRA, [25: v 15 nor NecessarY 10 pecioe WHETHER THERE WAS ANY oBLIGATION oN THE
GoveRNOR T0 GIVE REASONS FOR HIS. DECISION, I INCLINE TO THE VigW THAT THERE 15

ND SUCH FEFEgTR OBLIGATION= NOR IS IT NECESSARY TO DECIPE WHAT wWovip BE REQUIRER
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(Rer. 49.)

BY WAY OF REASONS, IF REASONS WERE REQUIRED

y
para. 130: v reLation 1o tHe staTUS oF TiE PASSAGE IN THE sUPGMENT aF Gisgs CT
Pusic. Serice Boagp ox NS v Ustionin” (“Oswona ") rererren o sy Dowe CJ -
WOULD AGREE WITH THE Folowing stATement 8Y Creyxe anp MSMiwans ™
In Osnono THE Hien Courr HeLp THAT THERE 15 Ko PUTY AT COMMON 1AW, 0R RUE
OF PROCERAL FAIRNESS THAT REGUIRES APMINISTRATE (oR Tupicidr) pecision—
HAKERS 70 PROVIDE REASONS FOR THELR DECISIONS , BUT THAT SUCH A TUTY MAY ARISE
w “seecn’ (Gigss CT ar 670) or ‘exceerionn. (Deane T ar 476)
CIRCUMSTANCES
para.  131%.... HowEve'R, I ACKNOWLEDGE THAT Discussion IN Osrions orsece anp BB IN
SUBSEQUENT CASES WAS Not Appresser 1o The 1oPle oF THE Execurve Commcie WHICH,
OF COURSE, RAISES_IMPORTANT ADOITIONAL MATTERS OF CONFIPENTIALITY FOR CONSIDERATION,
PARA, 492 tane Howész? \T 15 WELL T0 NoTE THAT Deae J sarep N AN INTERESTING
i,
PASSAGE &
vav THM BEING ':'-0? THE STATUTORY DEVELOPHMENTS REFERRIED TO IN THE TUPGHENTS
or Kigsy P ane Priestey JA v vie Covrr of Breeac n ve present case ape
CONDUCIVE T0 AN eNVIRINMENT WITHIN WHICH THE COURTS SHOULD BE LESS RELVCTANT
THAN THEY wouLp HAVE Beeh IN TIMES PAST TO DISCERN IN STATUTGRrRY FPROVISIONS A
LEGISLATIVE INTENT THAT THE PARTICULAR PECISioN MAKER SHovlp pe (NPER A
DUTY TO GIVE REASONS OR TO ACCEPT THAT SPECIAL CIRCUMSTANCES MIGHT ARISE IN
WHICH CONTEMPORARY STANDARDS OF NATURAL TUSTICE OR PROCEDURAL FAIR PLAY
DEMAND THAT AN APHINISTRATIVE DECISION MAKER PROVIDE REASONS FOR A DECISION TO
A PERSON WHOSE PROPERTY, RIGHTS oR LEGITIMATE EXPECTATIONS ARe ADVERSELY
AFFECTED BY IT,. \«/HERE SUCH CIRCUM STANCES EXIST, STATUTORY FROVISI NS
CONFERRING. THE RELEVANT DECISION=MAKING POWER SHOULD, N THE ABSENCE OF

A CLEAR INTENT TO M THE CONTRARY, BE CONSTRUED SQ As T [MPosE UPON

1
99
THE PECISION. MAKER AN IMPLIED STATUTORY PUTY To PROVIDE SUCH REASONS,

Twe Stare oF Sourn Austraria v, 0'Swes (1987) 163 CLR 378,
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Warson v. Tue Stare or Sourw Avsrracia L2007 SASCFC 69 (9. Decemser 2010)

para. 50: There 15 one GTHER MATTER THAT IT 1S CONVENIENT To 01sP0Sé oF Now,  No susrission
was apvincep THAT THe Governor i Councie was reaviren to ive Mr Warson an
OFPORTUNITY Td MAKE REPRESENTATIONS TO THE Govmvog I Cau.vcu, IN RELATION Te THE
Boaros Recommenmrion Berore the Governor w Councie nave # pecision, L assume
THAT THIS was Because mr Meap accerrs Thar ne Watson Hap AN opPorTuniTY To MaKE
REPRESENTATIONS To THE BoArb oN ANY ASPECT OF ITS pecisiON THAY HE wiSHED T RAISE, AND
THAT ANY REQUIREMENT To ACT FAIRLY BY ALLOWING AN OPPORTUNITY To MAKE REPRESEN TATIONS
RELATING 10 MR Warsonh recease wWAs Mer THRGH THE ABILY 10 Do so 1o THe Boagres
Tunr, BRIFLY, IS THE EFFECT OF THE Hien Covrr secision in 0'Snea,

ParA, 7b: I BEGIN BY CONSIDERING THE SCOPE OF THE POWER VESTED iN THE boVERNOR IN
Covew 81 5. 61(7),  Arrraven ar PROVISION ReeeRs oNcY 10 THE GoVERNOR ORPERING
THAT A PRISONER BE RELEASED oN PAROLE, BY NECESSARY IMPLICATION IT CONFERS A B POWER
T0 PECLINE OR REFUSE TO MAKE SUCH AN ORTBER 4

PaRA. 712 1 oo Nor PRoPosE 1o ATTEHPT To WENTIFY THE FRECISE SCoPé OF THE PoWER, LET

/ ALONE ALL MATTERS THAT MIGHT BE RELEVANT To THE EXZRCISE OF THE POWER IN A GIVEN
CAsE.  THERE 1S NO POINT IN TRYING T D0 S0 IN THE ABSTRACT.

parp, 78! Te GuesTion 1o 8¢ CoNSIDERED |5 WHETHER THE POWER CONFERRED ON THE
bovernor 15 LiMiTep 4s sueeesta sy MR Meap, OR IN SOME OTHER WAYs so0s CAN THE

)
Governor MAKE MIS OWN ASSESSMENT OF WHETHER ... 12 Watson ge ne:.m;sv?
yers THE ULTIMATE GUESTION FOR THE GoverNoR wouLp B¢ THE PUBLIC INTEREST , .
para. 85: Tuere 15 No HINT IN THESE REASONS THAT THE FowER CONFERRED ON THE GovERNOR
N Councie 15 ANY NARROWER THIN THAT conreRRED oN The Boarp, Ane iF ANYTHING
THE SUGGESTIQN 15 THAT THE POWER 1S A WIPER ONE, +0 0w TENOR OF THIS PASSAGE
L ero Hason C3, ot 385, eron Marson Jusement , raceAd 31, rHeren ]

_ IS THAT THE PoweR CoNFERREF ON THE .éauzznwﬁ IN Cauuc.*t_ IN RELATION To A
PRISQINER HELD AT THE. Govszugl?ti PLEASURE 15 A BROAD ONE .

PARA. 36: ﬂ SIMILAR APPROACH TO THE SCOPE oF THE FPOWER UNPERLIES WHAT wAS

__SAID BY gKENNHN j,. WHEN CONSIDERING WHETHER fME.Q&ugKNOIZ WAS REQUIRED

To Accorp A rFURTHER HEARING Ta THE PRISONER.,



(Rer. 51.)

He sap ar 4093
THE ADMINISTRATIVE SCHEME FOR THE RELEASE OF OFFENPERS WHO HAVE BEEN

PECLAREDP UNABLE TO CONTROL THEIR SEXUAL INSTINCTS sae
para. 87¢ Tiis apProacH 1o THE 5CoPE OF THE POWER 1S FURTHER SUPPORTED BY
0BSERVATIONS mADE BY Witson Ane Tooney JJ w O?Snea ar 402, wiere They
SAID 7
In THE SAME wm:} THE DUALITY OF THE LEGISLATIVE SCHEME EMBODIED IN §. 774
or rie Cemmae Law et caracrerises e Governor’s pecision 4s an
EXPRESSION OF AN UNFETTERED DISCRETION As 1o WHAT THe PUBLIC INTEREST
REQVIRES IN THE INSTANT CASE»
paRA. 1002 TH& 1ssue For this Court 1s NoT, AS I lifve ALREADY SAID, WHETHER 1T AGREES
0” pISACREES wiTH THE Qovmﬂa.@?s pPECISION , NOR IS IT A QUESTION OF WHETHER IT
NSAGREES EMPHATICALLY WITH THs GovERNORS DECISioN, 0R CONSIDERS THAT The
DECiSION To Be UNREASONABLE . |t is WHETHGR fHE becision THAT THE bovernor. Hige

1S ONE WHICH NO REASONABLE PECISigh MAKER CoULp HAVE REACHED .

PARA. bl: THE ANSWER To riE G.UESTMNS‘? AND OTHER SUCH QU snans? ANR THE RESPONSE TO
He. Ménv’&‘ sugm~sf;;p.\;s1 TURNS oN THE PilofgR CONSTRUCTION OF THE STATUTORY SCHEME
BEFERER| QUTLINGD ABQVE, AND ON THE PLACE OF s, G1(7) or 1z CSH in THiT ScHEwe,

parA. 13:.... Bur tiere 15 wortine in e CSA 10 suecest e Bosds Power 15 Lirirep IN.
THAT Y, Lo Renp THE Bonrdb rower AS LINITED BECAUSE OF THAT CLRCUMSTANCE WouLp BE.

INCONSISTENT WiTH THE SCHEME OF the C5A. 7;‘6 SAME REASONING APPLIES WHEN CONSIDERING

THe PoweR oF THE boyegRNoR.

PARA. 10T: Inanswerie tis auestion e Courr Mas 1o Beag in MIND THAT The GovernoR

: _ )
1S ENTITLED TO HAVE REGARD TQ THE Gavmmo:zs ASSESSMEN T OF THE PUBLIC INTEREST,

sk ﬂié Gm{éﬂ_uafz IS ENTITLED To HAVE REGARD To THE PUBLIc REACTION TO A PECISION To

Rewease ne Warsows Hs tre mensers o vue Men Govrr norep 0’9;;@47 THERE AN
Be AN GLEMENT OF POLICY IN 4 pecisioN OF THIs kg b seé Myson C T ar 398 anp

Brennan J ar 409,

para. 108 :.... tiis Cover can inTerveng onty 17 o RehsoNASLE PERSON, EXERCISING




( Re. 512.)

THe FowéR oN PRROFPER GRWNDB, Covip come TO A CoNCLUSIoN RIFFERENT TO THAT REACHED BY

tHe Bonrr. Ane I an nor PURSOADED oF THAT,

para. 119:.... As mines stand, e Warson HAS No 10eA wiy The GoveRNOR HAS Rerjse?

To RELEASE HIM ON FAROLEJ.N



